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INTRODUCTION

This decision adjudicates the issue of liability raised in the Complaint that Gloria Ondina-Mendez
(Complainant) filed against Sugar Creek Packing Co. (Respondent). The dlegation that Complainant was
fired based upon her citizenship status in violation of 8 U.S.C. 8§ 1324b(a)(1) is dismissed on the
juridictiona ground thet sheis not a “protected individud.” The alegation that Complainant was fired
based upon her nationa originin violation of 8 U.S.C. § 1324b(g)(1) is dismissed because, based on the
number of employees Respondent employs, it isacognizable Title VII dam, and not within thistribund’s
jurisdiction. Complainant’ s citizenship status-based document abuse claim under 8 U.S.C. § 1324b(a)(6)
isdismissed onthejurisdictiona ground that Complainant isnot a* protected individua.” Fndly, regarding
Complainant’s nationa origin-based document abuse claim under 8 U.S.C. § 1324b(a)(6), | find that
Complainant has failed to show an intent by Respondent to discriminate againgt an individud in violation
of 8 U.S.C. § 1324b(a)(1).

1. BACKGROUND AND PROCEDURAL HISTORY

On August 21, 2000, Complainant filed a charge against Respondent with the Office of Specid
Counsd for Immigration Related Unfair Employment Practices (OSC), dleging unfair immigration related
employment practices in violation of section 274B of the Immigration and Nationdity Act (INA),
8 U.SC. § 1324b. The charge form filed with OSC specifies “document abuse’ as the dleged unfair
immigration related employment practice. In an attachment to the charge form, Complainant clams that
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she was discriminated againgt and fired from her job by Respondent on July 24, 2000. The attachment
explains that she was fired because her Immigration and Naturdization Service (INS) issued employment
authorization document (EAD) had expired, and that she was fired despite the fact that her employment
authorization had been automatically extended until December 5, 2000, pursuant to the Temporary
Protected Status (TPS) program. See INA § 244, 8 U.S.C. § 1254a (authorizing the Attorney General
to grant temporary protected status to diens of certain foreign states experiencing crisis). The attachment
further explains that Complainant requested the INS to fax a copy of the “extensgon” to her, which she
obtained and showed to Respondent, but Respondent told her that she was fired unless she showed an
unexpired EAD.

By letter dated December 21, 2000, OSC informed Complainant that itsinitial 120-day period to
investigate the charge had expired, and that theinvestigation would be complete within ninety days. At that
time, OSC informed Complainant that she could file her own complaint with the Office of the Chief
Adminidrative Hearing Officer (OCAHO). By letter dated April 4, 2001, OSC informed Respondent that
it determined that there wasinsufficient evidence of reasonable cause to believe that Complainant had been
discriminated againg. Complainant filed her OCAHO Complaint on February 28, 2001. This case was
initidly assigned to Judge Marvin H. Morse.

The Complaint contains agenera alegation that Complainant was discriminated againgt because
of both her nationd origin and citizenship status. Compl.* 11/ 8-9. The Complaint alegesthat Respondent

1 The following ablreviations will be used throughout this decision and order:

Compl. Complainant’'s Complaint

Ans. Respondent’ s Answer

R. Mot. SD Respondent’ s Motion for Summary Decision

C. Resp. Mot. SD Complainant’ s Response to Respondent’ s Motion for Summary Decision
Order Mot. SD Order Denying Respondent’s Motion for Summary Decision
AJPPO Amended Joint Proposed Prehearing Order

SF Stipulated Fact

FPO Find Prehearing Order

FPHC Tr. Final Prehearing Conference Transcript

Tr. Transcript of hearing

RPFF Respondent’ s Proposed Findings of Fact

CX Complainant’s Exhibit

RX Respondent’ s Exhibit

DFI Disputed Factud 1ssue

DLI Disputed Legd Issue

Chr. Complainant’s posthearing brief

2
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fired her because her “employment permit” was expired and that Respondent refused to accept her
“receipt & lettersand dl evidence | had recaived from INS showing that my employment permit was being
processed.” 1d. 714b. The Complaint aso aleges that Respondent refused to accept the documents she
presented to show she can work in the United States, i.e., her Kansas 1D, documents faxed by the INS,
amoney order stub, and notices of action and extension permits from the INS. 1d. §16a Complainant
further dleges that Respondent asked for more or different documents than required to show that
Complainant was authorized to work in the United States by asking for an EAD. Id. §17. Complainant
does not want to be rehired, but seeks back pay. 1d. 11 13e, 20.

On March 30, 2001, Respondent filed an Answer that denies Complainant was discriminated
againgt because of her nationd origin or citizenship status. Ans. 1118-9. Respondent admits that it fired
Complainant, but claims it fired her because her EAD had expired on July 5, 2000, and she failed to
provide documentation establishing that she was a person whose EAD had been automatically extended
through December 5, 2000, by an INS Notice published in the Federa Regigter. 1d. 1 14a. Respondent
dlegesit asked Complainant to provide her EAD so that it could check for the category A-12 or C-19
notations, or the equivaent satutory citationsfor EADs issued on Form [-688B, that would automatically
extend her work authorization. 1d. § 14b. Respondent’s Answer explains that the INS Notice that
automaticaly extended thework authorization of certain Honduran nationds, “ Extension of Re-registration
Period and Work Authorization for Hondurans Under Temporary Protected Status,” 65 Fed. Reg. 36719
(June 9, 2000) (hereinafter INS Extension Notice), limited the automatic extension to Honduran nationds
withan EAD expiring July 5, 2000, and bearing those notations. 1d. The INS Extension Notice provides
asfollows

In addition to extending the re-regigtration period, this notice extends until
December 5, 2000 the validity of Employment Authorization Documents
(EADs) that were issued to Honduran nationals (or diens having no
nationdity who last habitudly resded in Honduras) under the initid TPS
designation and that are set to expire on July 5, 2000. To be igible for
this automatic extension of employment authorization, an individud must
be a nationd of Honduras (or an dien having no nationdity who last
habitudly resded in Honduras) who previoudy applied for and received
an EAD under the initid January 5, 1999 designation of Hondurans for
TPS. Thisautomatic extenson is limited to EADs bearing an expiration
date of July 5, 2000 and the notation:

Rbr. Respondent’ s posthearing brief
FIF Findings of Fact
Order Brief Sched.  Order Setting Briefing Schedule
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- “A-12" or “C-19" ontheface of the card under “ Category” for
EADs issued on Form |-766; or,

- “27T4(A).12(A)(12)" or “274A.12(C)(19)" on the face of the
card under “Provison of Law” for EADsissued on Form |-688B.

EFFECTIVE DATES. The extenson of the TPS desgnation for
Honduras is effective July 6, 2000, and will remain in effect until July 5,
2001. There-regidration period began May 11, 2000 and will remainin
effect until July 5, 2000. All EADsthat wereissued to Honduran nationals
(or diens having no nationdity who last habitudly resded in Honduras)
under the initid Honduras TPS designation and that are set to expire on
July 5, 2000 are automatically extended until December 5, 2000.

INS Extension Notice, 65 Fed. Reg. at 36719-36720.

Respondent denies that it refused to accept Complainant’s receipt, letters, and al evidence she
received from the INS showing that the employment permit was being processed. 1d. §14b. The Answer
states that the receipt provided by Complainant showed that she had submitted an INS Form 1-765 for
renewal of her EAD in May 2000, with the required fee, but the receipt did not show any notations
described in the INS Extension Notice concerning her EAD request. 1d. Respondent aso deniesthat it
refused to accept the documents Complainant listed in her Complaint as the ones she provided her
employer. 1d. Respondent clamsthat it accepted the documents, but requested that Complainant provide
the documentation required under the INS Extension Natice, i.e., showing the notations A-12 or C-19 or
equivaent gatutory citations, or a current employment authorization card. 1d.

Respondent’ s Answer assertsthat it asked Complainant’ ssigter, IdaliaMendez, a'so aHonduran
nationa employee of Respondent, to assist in determining whether Complainant had documentation which
would show the required notations, and that Iddia Mendez told Respondent that the INS had seized
Complainant' sEAD. 1d.

The Answer claims that Respondent contacted the INS, and a representative “generdly advised
Respondent that the extenson of stay for Honduran nationds did not automaticaly extend al work
authorizations and specifically advised Respondent that Complainant did not have a current work
authorization.” Id. 9 14c. Respondent states that it reluctantly fired Complainant after contacting the INS
because she could not establish that she was legdly authorized to work in the United States. |d.

Respondent admits that Complainant was qudified for her job and was a good worker, and was
fired because she was unable to document digibility to be employed in the United States. 1d. { 14d.
Respondent’ s Answer states that Complainant has an unqudified offer of re-employment contingent only
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upon providing appropriate documentation. 1d. 1 14f.

OnJuly 18, 2001, Respondent filed amotion for summary decision supported by a memorandum
of law and an affidavit from LyndaFoss. The motion describesthe samefactsprovided in Respondent’s
Answer. Respondent’'s motion argues that it is undisputed that Complainant had an EAD that expired
onJuly 5, 2000, and that the documents provided by Complainant after her EAD expired, including acopy
of an gpplication for renewal of her EAD and a copy of areceipt for an international money order to the
INS for $100, did not include the information required by the INS Extenson Notice. R. Mot. SD at 5.
The motion acknowledges that, at some point, Complainant provided Respondent with acopy of the INS
Extenson Notice. 1d. at 2.

On August 31, 2001, after obtaining an extension of time to respond to the motion in order to
obtain an attorney, Complainant, by counsd, filed a response to the motion for summary decision.
Complainant’s response argues that the undisputed facts show that her documentation reflected that she
could work in the United States. C. Resp. Mot. SD at 2. Attached to the motion and memorandum were
Complainant’ s EAD that expired July 5, 2000, and another EAD that expired July 5, 2001. Complainant
a0 atached an affidavit Sating:

Sugar Creek Packing Company asked me to provide evidencethat | had
the right to work in the United States. | presented to Sugar Creek
Packing Company my [EAD]. My [EAD] is atached hereto as Exhibit
A. Exhibit A reflects two [EAD] [sc] that | held. The first one was
issued for June 5, 2000. [Sic] The second was issued after that date.

Complanant further argued that Respondent failed to address the fact that her EAD includes the C-19
designation, proving that she was entitled to continue to work in the United States. Id. a 2. Complainant
aso0 argued that the undisputed facts establish by a preponderance of the evidence that had Respondent
examined the EAD, which Complainant claims Respondent admits she submitted to it, Respondent would
have known that she had the appropriate Satus for the automatic extension. |d.

Judge Morse found a genuine dispute of materia fact regarding whether the EAD was presented,
and denied Respondent’s motion. Specificdly, he explained that “[w]hether and what [Complainant]
provided aswork authorizationisindispute” Order Mot. SD at 6 (September 20, 2001) (unpublished).

Judge Morseretired and the case wasreassigned to mein February 2002. A telephone prehearing
conference was held on February 26, 2002, to discuss the case with the parties. On February 27, 2002,
| issued a Prehearing Conference Report and Order Governing Prehearing Procedures. Pursuant to that
order, the parties were to file a Joint Proposed Prehearing Order by May 1, 2002, containing stipulations
of fact and law, astatement of disputed issues of fact and law, and fina witnessand exhibit lists. The Joint
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Proposed Prehearing Order was not filed until May 8, 2002, and it contained severd problems. On May
10, 2002, | issued aNotice of Final Prehearing Conference. The Notice gave the parties until May 21,
2002, to file an AJPPO, and set June 3, 2002, as the date for the final prehearing conference. On May
22, 2002, the parties submitted the AJPPO.

OnJdune 3, 2002, thefind prehearing conferencewasheld. At that time, | ruled onthe admissibility
of the parties’ proposed exhibits. Complainant’ s exhibits admitted during the prehearing conference were
ExhibitsCX-A, CX-C, and CX-D. Respondent’ sexhibitsadmitted during the prehearing conferencewere
Exhibits RX-A, RX-B, RX-C, RX-D, RX-E-1-2, and RX-E-4-5. Additionaly, the parties advocated
different hearing dStes and, after some discussion, they agreed that a telephone hearing would be
appropriate. During the prehearing conference, and on therecord, the partieswaived an in person hearing.
See FPHC Tr. at 17; see ds0 28 C.F.R. § 68.37 (2001). Next, | advised that the AJPPO failed to
discussthe issue of aremedy. After some discussion, | suggested, and the parties agreed to, a bifurcated
hearing. FPHC Tr. at 18. The parties agreed that the hearing would be divided into aliability phase, and,
if necessary, aremedy phase. 1d. The possibility of settlement was also discussed. Because a settlement
seemed possible, | did not set a hearing date, and instructed Complainant’s counsdl to notify the court in
writing by June 17, 2002, on the gatus of a possible settlement. A FPO was issued on June 12, 2002,
incorporating the parties stipulated facts, as well as a satement of the remaining factual and legd issues
relaing to lighility.

The parties could not reach a settlement and July 30, 2002, was st as the hearing date for the
ligbility phase of thiscase. A one day evidentiary hearing was conducted telephonically on July 30, 2002.
Present with mein Fdls Church, Virginia, on July 30, 2002, were a Spanish language interpreter and a
court reporter. Complainant, her attorney, and her witness, Idalia Mendez, were present telephonicaly
from Little Rock, Arkansas. Respondent’s atorney, and one of its withesses, Krissie Holcombe, were
present telephonicaly from Kansas City, Kansas. Respondent’ s other witness, Lynda Foss, was present
telephonicaly from Washington Courthouse, Ohio. Because Complainant represented that neither she nor
her agter were fluent in English, the hearing was conducted both in English and Spanish.

At the concluson of the hearing, the parties requested and were given leave to file posthearing
briefs. | stated that a briefing schedule would be set once the transcript was prepared. On August 28,
2002, | issued an order setting September 20, 2002, as the deadline for submission of posthearing briefs.
Both partiestimely filed posthearing briefs that included proposed findings of fact and conclusons of law.

Both parties have rested their case regarding the liability phase of this bifurcated proceeding. The
record on which thisdecison isbased conssts of the record exhibits, the testimony reflected in the hearing
transcripts, the transcript of the prehearing conference, the parties gtipulations, and the orders and
pleadings filed in this case. Because the liability phase of the hearing has been closed, and the hearing
transcripts and briefs have been received, the liability phase is ripe for decison as to the remaining
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unadjudicated issues. This condtitutes the decison and order of the Administrative Law Judge pursuant
to 28 C.F.R. § 68.52 (2002).

[1. REMAINING DISPUTED FACTUAL AND LEGAL ISSUES
A. Disputed Factual 1ssues
The disputed factud issues set forth here are the same as those in the FPO issued on June 12,
2002, which was based on the AJPPO signed and submitted by the parties.
1 Did Respondent have acopy of Complainant’ sexpired EAD initsfilesat thetime

Complainant’s employment was terminated?

2. Did Complainant provide Respondent with her origind EAD that had or would
expire during the time period in question?

3. Did Lynda Foss and Krissie Holcombe contact the INS to determine if
Complainant could be lawfully employed by Respondent?

4, What did Lynda Foss and Krisse Holcombe learn from the INS regarding the
Complanant’s digibility to be employed by Respondent?

5. Did Iddia Mendez advise Krisse Holcombe and Lynda Foss that the INS had
Complainant’s origind EAD in its possession?

6. Whether Complainant provided Respondent with her expired EAD and any other
documents?

7. Whether Respondent was aware that Complainant had an EAD that indicated C-
19 datus a the time in question?

B. Disputed Legd Issues

The disputed legd issues set forth here are the same as those in the FPO issued on June 12, 2002,
which was based on the AJPPO signed and submitted by the parties.

1 Did Respondent discriminate against Complainant based upon her citizenship
satus?
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2. Did Respondent discriminate against Complainant based upon her nationd origin?

3. Did Respondent discriminate againgt Complainant by (1) requesting, for purposes
of satisfying section 274A(b) of theINA [8 U.S.C. § 1324a(b)], moreor different
documents than are required under such section or (2) refusng to honor
documents tendered that on their face reasonably appeared to be genuine?

V.  FACT FINDINGS

The FPO contains twenty stipulated facts that are herein incorporated by reference. As part of
their briefs, the parties have submitted proposed fact findings. | have reviewed those findings and have
adopted some, but not al, of them by incorporating themin thissection. Thissection reflectsmy own fact
findings based on my independent review of the record, as well as my adoption, in whole or in part, of
certain of the parties proposed fact findings.  When | have adopted a party’ s proposed fact finding, in
whole or in substantia part, | have referenced the pertinent proposed fact finding, as well as the record.
Respondent’s posthearing brief includes fifty numbered proposed fact findings that are supported by
citations to the record. Complainant’s posthearing brief provides a four-page, unnumbered statement of
factsthat is supported by citation to therecord. | will cite numbered fact findingsfrom Respondent’ s brief
and page numbers from Complainant’ sbrief. Any proposed fact findings not accepted are rejected.

Complainant is a Honduran nationa who was hired by Respondent in late September 1999, and
was employed through July 24, 2000. SF 1, 2. At tha time, Complainant was lawfully present in the
United States pursuant to the TPS program, and was authorized towork. See CX-A (Complainant' SEAD
that listed a validity period of August 21, 1999, to July 5, 2000). The parties have stipulated that
Complainant is not acitizen, nationd, or lawful permanent resdent of the United States. RPFF 1; Cbr. at
4; Tr. a 9. Complainant has not applied to be a naturdized citizen of the United States. RPFF 3; Chbr.
a4, Tr.ato.

LyndaFoss processed Complainant’ s employment application and hired Complainant. Chr. at 4;
Tr. at 13. At thetime of the hiring, Complainant presented an EAD that showed an expiration date of July
5, 2000, and contained the category notation C-19. SF 3, 14. The INS Form -9 upon which
Respondent recorded employment digibility information regarding the EAD that Complainant presented
does not contain agpace or blank where an employer should record the category notation. RPFF 34; RX -
A (numerous Form 1-9's completed by Respondent). Complainant’s sister, Idalia Mendez, was hired
goproximately one week after Complainant. Tr. a 31. At al times relevant to this case Respondent
employed more than fourteen full time employees. SF 20.

The INS extended the Honduran TPS program for another year and in May 2000, Complainant
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goplied to the INS for anew EAD. SF 4; Tr. at 21-22. On June 9, 2000, the INS automatically
extended the work authorization of any Honduran national possessing an EAD with the category notation
A-12 or C-19 that was set to expire on July 5, 2000, until December 5, 2000. See SF 12; RX-C-4-7
(INS Extenson Notice). Around July 5, 2000, Respondent asked Complainant if she had any documents
showing that her EAD had been extended. SF 5.

Complainant was a good employee that Respondent wanted to retain. RPFF 42; Tr. at 44.
Respondent permitted Complainant to continue working beyond July 5, 2000, in order to alow
Complainant to obtain documentation establishing that she was able to work in the United States. RPFF
41; Tr. at 44. At an ungpecified point in time, Respondent requested an EAD from Complainant. SF 7.
On about July 21, 2000, Complainant provided Ms. Foss with Exhibit CX-C, an INS approval notice
dated June 16, 2000, granting Complainant TPS through July 5, 2000. Tr. a 15, 37, 39-40; CX-C.

On July 24, 2000, Complainant was fired. SF 8; Tr. a 15. Respondent offered to re-employ
Complainant if documentation could be provided establishing Complainant was entitled to work in the
United States. SF 9. Thisoffer of re-employment was documented in aletter from Respondent’ s attorney
to OSC dated September 11, 2000. SF 10. After the firing, Complainant provided Ms. Foss with
ExhibitsRX-C-3 through RX-C-7. See RPFF45; Tr. at 36. Exhibit RX-C-3isa facsmile® cover sheet”
on Catholic Charities |etterhead addressed from AnaMendez. See RX-C-3. Attached to RX-C-3, was
RX-C-4-7, the INS Extenson Notice that automatically extended the work authorization of certain
Honduran nationds. Cbr. at 5-6; Tr. at 36; see ds0 SF 6(c). In order to have a work authorization
extended under the INS Extension Notice, a Honduran needed to have an EAD containing the notation
of either A-12 or C-19 onthefaceof the card. SF 13. After readingthe INS Extension Notice, Ms. Foss
checked Respondent’s files for a photocopy of the EAD that Complainant had provided in September
1999, to determine whether such photocopy contained the correct notations for the automatic work
extenson. RPFF46; Tr. at 55-56. Ms. Fosswas unableto locate a photocopy of the EAD. 1d. Inether
August or September 2000, Respondent received Exhibit CX-D, an INS Receipt Notice dated August
14, 2000, regarding Complainant’ sapplication for anew EAD. Tr. at 19, 54-55, 74-75. Thegpplication
requestsaclass C-19 EAD. See CX-D.

Although there were severd undisputed facts, asindicated above, there dso were severd disputed
factud issuesligted inthe FPO, and therewastestimony raising severa other factud disputesat the hearing.

Thefirst disputed factual issue regards whether Respondent had a copy of Complainant’ sexpired
EAD initsfilesat thetime Complainant wasfired. See DFI 1, supra. Complainant testified that she saw
Ms. Foss photocopy the EAD when shewas hired in September of 1999. Tr. at 13, 18, 73. Complainant
tedtified that, at the time she was hired, a photocopy machine waslocated in front of Ms. Foss' desk. Tr.
a 18. Shelater testified that the photocopy machine islocated “ across from the office of Ms. Foss.” Tr.
at 73. For the Respondent, Ms. Foss testified that she does not remember whether a copy of the EAD
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wasmade. Tr. a 45. Alsofor Respondent, Krissie Holcombe testified that a photocopy machine was not
vigblefrom Ms. Foss officein September 1999. Tr. a 62. Regardless of whether or not the EAD was
photocopied, there is un-controverted testimony from Ms. Foss that she looked for a photocopy of the
EAD once sheread the INS Extension Notice, which was soon after Complainant wasfired, and she could
not locate a photocopy of the EAD. RPFF 46, Tr. at 55-56. There is no testimony that Complainant’s
work files were discarded after the firing. | find that Respondent did not have a copy of Complainant’s
EAD initsfiles ether a thetimeit fired her, or a any time theresfter.

The parties dispute whether Complainant provided Respondent with the origind EAD bearing the
expirationdate of July 5, 2000, during either July or August of 2000, and aso dispute whether Respondent
had a copy of the EAD in its files when it fired Complainant. See DFI 1, 2, and 6, supra. Smilarly, the
partiesdispute“[w] hether Respondent was aware that Complainant had an EAD that indicated C-19 status
a thetimein question?” See DFI 7, supra. Without providing any further details, Complainant testified
that she showed Ms. Foss the EAD on “the 24" Tr. at 20, 24. Conversdy, Ms. Foss testified that
Complainant did not bring in the EAD during July or August of 2000. Tr. at 43. | have dready found Ms.
Foss testimony that she checked the company files for a photocopy of the EAD to becredible. Thefact
that she searched for a photocopy of the EAD supports the fact that the origind was never shown to her.
Additionaly, Complanant offered interndly incons stent testimony regarding whether she showed theEAD
during either July or August of 2000. Complainant testified that she thought it was “enough” to show a
renewa application receipt. See Tr. a 16. Smilarly, she testified that Respondent photocopied her EAD
in September of 1999, and that she therefore did not need to provide that information again. See Tr. at
20-21. Findly, Complainant offered no detalls reating to when or how she supposedly showed
Respondent the EAD in July or August of 2000. | find that Complainant did not provide Respondent with
the EAD during July or August of 2000. RPFF 26; Tr. at 43. Therefore, regarding DFl 7, supra,
Respondent was unaware that the EAD Complainant provided in September 1999 contained the notation
A-12 or C-19. RPFF 28; Tr. at 43, 51.

Another factud dispute, which wasnot listed asa DFI, but arose during the hearing, was whether
Respondent offered to trangport Complainant to the INS to help her obtain employment authorization
documents before it fired her. Respondent’s agent, Krissy Holcombe, testified that, on a couple
occasions, she offered Complainant transportation to the INS. Tr. at 60, 66. Complainant testified that
no such offer of transportationwasmade. Tr. at 25-26. | concludethat Respondent’ soffer was cons stent
withits desireto continue Complainant’s employment. | credit Ms. Holcombe' s testimony on this meatter,
and find that such an offer was extended. See RPFF 48; Tr. at 60, 66.

Thereisa so adigputeregarding whether an dleged conversation between Respondent and an INS
agent took place, and, if so, what was said. See DFI 3 and 4, supra. On about July 21, 2000,
Complainant provided Respondent with Exhibit CX-C, an INS approval notice dated June 16, 2000,
granting Complainant TPS through July 5, 2000. Tr. at 15, 37, 39-40; CX-C. Respondent asserts that

10
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this sparked a call to the INS. Tr. at 37. Ms. Foss and Ms. Holcombe testified that on about July 21,
2000, Ms. Foss cdled an INS “800 number” and spoke with an INS agent who identified hersdlf as
“Canddaria,” to determine if Complainant was digible to work in the United States. Tr. at 37, 61. Ms.
Foss was told that Complainant was not currently digible to work in the United States. 1d. Ms. Foss
understood this to mean that Respondent could no longer lawfully employ Complainant. 1d.
Ms. Holcombe testified that she was present during the telephone cal and immediately following the
conversation, she wrote down Candelaria’ s name and telephone number on a piece of paper and
handed it to Complainant. Tr. at 61. Complainant does not remember receiving this piece of paper. Tr.
a 73. Whileit may be that Complainant does not recall receiving the piece of paper, | find Respondent’s
description of these events to be credible. See RPFF 45; Tr. at 37, 61.

There was conflicting testimony as to whether certain documents were presented to Respondent
before, or after, Complainant was fired. Fird, | find that Exhibit RX-C-1, an gpplication for anew EAD
and a copy of a $100 money order payable to the INS dated May 13, 2000, was first presented to
Respondent after Complainant wasfired. Tr. at 40. Second, | find that Exhibit RX-C-2, a certified mall
receipt dated May 29, 2000, for mail addressed to the “Texas Service Center,” was presented to
Respondent after Complainant was fired. Tr. at 40-41.

Fndly, there is a dispute regarding whether Idalia Mendez told Ms. Holcombe that the INS
possessed or had seized Complainant’ sEAD that expired on July 5, 2000. See DFI 5. | have determined
that Complainant did not show her EAD to Respondent in July or August 2000, and that Respondent
unsuccessfully attempted to locate a photocopy of thisEAD initsfiles. Because Respondent was never
provided or possessed satisfactory documentation showing that Complainant's EAD had been
automaticaly extended, the resolution of this disputed factud issue is unnecessary.

In sum, the disputed factud issues listed in the FPO have been resolved as follows: Respondent
did not have a copy of Complainant’s expired EAD initsfiles at the time Complainant’s employment was
terminated. Complainant did not provide Respondent with her origina EAD that had or would expire
during the time period in question. Lynda Foss and Krissie Holcombe contacted the INS to determine if
Complainant could be lawfully employed by Respondent. They were told by an INS agent named
Canddariathat Complainant could not lawfully be employed. For the purposes of determining liability, it
IS unnecessary to resolve whether IdaliaMendez advised Krissie Holcombe and Lynda Fossthat the INS
had Complainant’s origind EAD in its possesson. Complainant did not provide Respondent with her
expired EAD. Complainant did provide other documents, but none of the documentsinformed Respondent
that Complainant had an EAD that indicated C-19 satusat thetimein question, and | find that prior to the
time Complainant wasfired, Respondent was not aware that Complainant had an EAD that indicated C-19
gatus.

V. DISCUSSON OF LIABILITY

11
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A. Unlawful Discrimination Based on 8 U.S.C. § 1324b(a)(1)

Complainant alegesthat Respondent discriminated againgt her because of her citizenship statusand
nationd origin in violaion of section 1324b(a)(1) when it fired her.  Compl. /148, DLI 1 and 2, supra.
Section 1324b(a)(1) prohibits, as an unfar immigraion-related employment practice, employer
discrimination in hiring, firing, recruitment, or referrd for afee, “againgt any individud,” other than an
unauthorized alien, because of such individua’s (1) nationa origin, or (2) in the case of a “protected
individud,” asdefined at section 1324b(a)(3), because of suchindividud’ scitizenship status. See8 U.S.C.
§ 1324b(a)(1).

1. Citizenship Status Discrimination

| asked the partiesto brief the issue of whether Complainant isa*protected individud” within the
meaning of section 1324b(a)(3). “ Protected individuas’ are U.S. citizens and nationds, lawful permanent
residents, lawful temporary residentsunder 8 U.S.C. § 1160(a) or 1255a(a)(1), and refugeesand asylees.
See 8 U.S.C. §1324b(3)(3).

Complainant concedes on brief that shedoes not meet the definition of “protected individua” found
at section 1324b(a)(3). SeeChr. at 10. At the time Complainant was fired, she was lawfully present in
the United States under the TPS program. Id. The TPS program is statutorily established at 8 U.S.C. 8§
1254a. Only lawful temporary residents under 8 U.S.C. 8§ 1160(a) or 1255(a) qualify as protected
individuds Therefore, individuds lavfully present in the United States pursuant to the TPS program do
not quaify as “protected individuas’ under section 1324b(a)(3) and are not protected from citizenship
datus discrimination.  Because Complainant is not a protected individua, there is no subject matter
jurisdiction of her section 1324b(a)(1) citizenship satus discrimination claim, and | must dismissthedam
for lack of jurisdiction. See, eq., Gardiav. TiaMaria sCantina& Mexican Resteraunte, 7 OCAHO no.
970, 773, a 775-77, 1997 WL 1051464, at *2-3 (OCAHO 1997) (dismissing a citizenship status
discrimination claim made by anon-protected individua for lack of subject matter jurisdiction); Speakman
v. The Rehabilitation Hosp. of South Tex., 3 OCAHO no. 469, 743, at 746, 1992 WL 535627, at * 2-3
(OCAHO 1992).

2. Nationd Origin Discrimination

OCAHO has limited jurisdiction over clams of nationa origin discrimination under section
1324b(a)(1). Section 1324b(a)(2) providesthat section 1324b(a)(1) shal not apply where the employer
employs three or fewer employees or where the dleged nationd origin discrimination is covered under
section 703 of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2. See8U.S.C. §1324b(a)(2). Section
703 of the Civil Rights Act of 1964 covers nationa origin discrimination where the employer employs
“fifteen or more employees for each working day in each of twenty or more calender weeksin the current
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or proceeding calender year.” 42 U.S.C. 8 2000e(b) (defining employer). Accordingly, OCAHO case
law holds that jurisdiction over cdlams of nationd origin discrimination brought under section 1324b(a)(1)
is limited to employers who employ between four and fourteen employees. See, eg., Guzmanv. Yekima
Fruit & Cold Storage, 9 OCAHO no. 1066, 1, at 8, 2001 WL 909274, at *7 (OCAHO 2001). A
cognizable Title VII nationd origin clam cannot o be the subject of anationd origin discrimination claim
under section 1324b. See Mikhailine v. Web Sci Technologies, Inc., 8 OCAHO no. 1033, 513, at 514-
15, 1999 WL 1893876, at *1-2 (OCAHO 1999).

Respondent has employed more than fourteen full time employeesat dl timesreevant to thiscase.
SF 20. Because Respondent employs more than fourteen employees, Complainant’s alegation that she
was fired on account of her nationd origin is acognizable Title VII cdlam, and not a cognizable section
1324b(a)(1) clam. Accordingly, I lack subject matter jurisdiction over Complainant’ ssection 1324b(2)(1)
nationd origin discrimination claim, and must dismisstheclamfor lack of jurisdiction. See, eg., Mikhaline,
8 OCAHO at 514-515, 1999 WL 1893876 at *1-2 (dismissng a nationd origin discrimination claim
againg an employer employing more than fourteen employees for lack of subject matter jurisdiction).

B. Alleged Document Abusein Violaion of 8 U.S.C. § 1324b(a)(6)

Complainant aleges that Respondent committed document abuse, see Compl. 1 16-17, and
discriminated againgt Complainant because of her citizenship status and nationd origin, see id. 1118-9, in
violation of section 1324b(a)(6). See DLI 3, supra.

Section 1324b(a)(6) wasamended by section 421 of thelllegd Immigration Reform and Immigrant
Responsihility Act (IIRIRA) of 1996. As amended, section 1324b(a)(6) reads as follows:

A person’'s or other entity’s request, for purposes of satisfying the
requirements of [8 U.S.C. § 1324a(b)], for more or different documents
than are required under such section or refusing to honor documents
tendered that on their face reasonably appear to be genuine shdl be
treated as anunfar immigration-related employment practiceif made for
the purpose or with theintent of discriminating against anindividual
inviolation of [8 U.SC. § 1324b(a)(1)] (emphasis added).

The 1996 amendment added the itdlicized “intent” language and moved the cross reference to section
1324b(a)(1) from the beginning, to the end, of section 1324b(a)(6). Asamended, the plain language of
section 1324b(a)(6) conditionsliability for document abuse upon proof of discrimination. The Conference
Report issued in connection with the passage of [IRIRA reflects this understanding:

[ Section421] providesthat an employer’ srequest of anew employeefor
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more or different documents than are required to confirm an employee's
identity and authorization to work in the United States under INA section
274A(b) [8 U.SC. § 1324a(b)] or an employer’s refusa to honor
documents that reasonably appear to be genuine shdl only be consdered
unfar immigration-related employment practices under INA section
274B(a)(1) [8 U.S.C. § 1324b(a)(1)] if made for the purpose or with
the intent of unlawfully discriminating against the employee on the
basis of citizenship status or national origin.

H.R. Conf. Rep. No. 104-828, at 237-38 (1996) (emphasis added). This language, coupled with the
amended statute, makes document abuse aform of citizenship status or nationd origin discrimination. See
United Statesv. Patrol & Guard Enterprises, Inc., 8 OCAHO no. 1040, 603, at 629, 2000 WL 772987,
a *17 (OCAHO 2000) (amended section 1324b(a)(6) “is understood to be asubset of citizenship status
discrimination . . . .”). Thus, ligbility for document abuse is predicated upon proof that the employer
discriminated on the basis of citizenship status or nationd origin.

1. Jurisdiction

Sincethe passage of theintent amendment, no case hasdecided what, if any, arethe amendment’s
jurisdictiond implications. Because amended section 1324b(a)(6) makes document abuse a form of
citizenship status or nationa origin discrimination, | asked the partiesto brief theissue of whether anationd
origin-based document abuse clam againgt an employer that employs more than fourteen employees is
covered under section 703 of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2, or whether | have
jurisdiction of such an action under section 1324b. See Order Brief. Sched. at 2 (August 28, 2002)

(unpublished).

a Complainant’s Pogtion

Complainant arguesthat “ document abuseisadifferent theory from nationd origin discrimination.”
Cbr. a 11. According to Complainant, document abuse is a separate clam from “nationd origin”
discrimination, and because “there is no remedy under the Civil Rights Act of 1964 for document
discrimination, this Court has jurisdiction over the document discrimination clam.” 1d. at 11 (citing Caspi
v. Trigild Corp., 7 OCAHO no. 991, 1064, at 1065, 1998 WL 746000, at *1 (OCAHO 1998)).

b. Respondent’ s Position

Respondent arguestheat Title V11 generdly prohibits discrimination based upon nationd origin, and
| do not have jurisdiction over this nationa origin-based document abuse clam. Rbr. at 15-18. In

14
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Respondent’ sview, Title V11 prohibits discrimination based upon nationd origin, and “ has been interpreted
expansvely to cover abroad range of activities consdered to be an unlawful employment practice” 1d.
at 16 (citations omitted). As an employer who employed more than fourteen employees for more than
twenty consecutive weeks a dl relevant times during Complainant’ s employment, Respondent clamsthat
Complainant * had the ahility to pursue her nationd origin claimsthrough the EEOC under Title VII.” 1d.
a 16 (emphass added). Respondent contends that OCAHO does not have jurisdiction over
Complainant’s nationa origin-based document abuse clam. 1d. at 18.

C. Discussion of Document Abuse Jurisdiction

As amended by IIRIRA, section 1324b(a)(6) contains an intent requirement. Pre-amendment
OCAHO decigons hold that discrimination is not a requirement for liability. In this sense, section
1324b(a)(6) was previoudy not regarded asaform of nationd origin or citizenship statusdiscrimination-an
employer violated the law smply by refusing to accept afacidly vaid document or indsting upon more or
different documents than required to establish work digibility. See United States v. A.J. Bart, Inc., 3
OCAHO no. 538, 1374, a 1391, 1993 WL 406027, at *13 (OCAHO 1993) (finding a violation of
section 1324b(a)(6) without discussing discrimination); United Statesv. Strano Farms, 5OCAHOno. 748,
206, at 223-24, 1995 WL 367114, at *13 (OCAHO 1995) (finding violations of section 1324b(a)(6)
without discussing discrimination); Lee v. Airtouch Communications, 6 OCAHO no. 901, 891, at 901,
1996 WL 780148, a *8 (OCAHO 1996) (“With the specific exception of § 1324b(a)(6), the
discrimination prohibited by 8 U.S.C. 8 1324b isdiscrimination [based upon] nationd origin or citizenship
satus”); but see Robison Fruit Ranch, Inc. v. United States, 147 F.3d 798 (9th Cir. 1998) (* Congress
intended a discrimination requirement in the 1990 satute and merely clarified the Satute to Sate that intent
inits 1996 amendment.”). Under this interpretation, liability was not predicated upon discrimination, but
only upon the documentary violation. Seeid.

A concomitant to this jurigprudence was the idea that an alleged violation of section 1324b(2)(6)
was smply an action for document abuse, not an action for citizenship datus or nationd origin
discrimination based on document abuse.  After the document abuse provision found a 8 U.S.C. §
1324h(a)(6) was added to the law in 1990, severa OCAHO decisions held that document abuse under
section 1324b(a)(6) was a completely discrete violation of the immigration act and was not merely a
species of citizenship Satus discrimination. See United States v. Guardmark, 3 OCAHO no. 572, 1714,
at 1723, 1993 WL 566128, at * 7 (OCAHO 1992). Because document abuse was considered “ separate
and gpart” from citizenship status and nationd origin discrimination dams, it was hed that OCAHO had
jurisdictionover document abuse claims so long as the Complainant was authorized towork. 1d. at 1723-
24, *7. The Guardsmark reasoning was uniformly applied in OCAHO cases. For example, in United
Satesv. Hyatt Regency Lake Tahoe, 6 OCAHO no. 879, 604, 1996 WL 570514 (OCAHO 1996), |
explaned that “OCAHO case law holds that document abuse is not a subset of citizenship dtatus
discrimination and that al work authorized individuas are protected from document abuse, not just
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protected individuds” Hyatt Regency, 6 OCAHO at 615, 1996 WL 570514, at *8; see dso United
Satesv. Zabda Vineyards, 6 OCAHO no. 830, 72, at 86, 1995 WL 848947, at * 10 (OCAHO 1995)
(section 1324b(a)(6) “prohibits document abuse against any work authorized individua, and not only
agang ‘protected individuas.’”); United Statesv. Strano Farms, 4 OCAHO no. 601, 127, at 130, 1994
WL 269210, a *3 (OCAHO 1994) (holding that poalitical asylum gpplicants have sanding to fileaclam
for document abuse because “it isaviolation of IRCA, 8 U.S.C. § 1324b(a)(6), to engage in document
abuse againg any work authorized individua, not just againgt those individuals protected againg citizenship
datus discrimination under IRCA.”).

Regardless of whether Guardsmark and its progeny were correctly decided (and | now have some
doubts about my earlier ruling in Hyatt Regency onthat issue), the 1996 amendment to section 1324b(a)(6)
compels acontrary concluson. Asdiscussed above, liability isnow predicated upon an employer’ sintent
to discriminate. While section 1324b(a)(6) itsdf does not explicitly define”intent,” it conditionsliability for
document abuse upon proof of theemployer’s*purposeor . . . intent of discriminating againg anindividud
inviolation of [8 U.S.C. § 1324b(a)(1)].” See 8 U.S.C. § 1324b(a)(6). Section 1324b(a)(1) grants
OCAHO juridiction over twoformsof discrimination: (1) citizenship statusdiscrimination against protected
individuas and, in rdevant part, (2) nationd origin discrimination not covered by TitleVII. See8 U.S.C.
8 1324b(a). Accordingly, | hold that under amended section 1324b(a)(6), the cross reference to section
1324b(a)(1) definesthetypeof discrimination prohibited: citizenship statusdiscrimination againgt protected
individuds, and nationd origin discrimination against employerswith four or more employees not covered
by Title VII.

Complainant concedes that sheis not a protected individual. Under amended section 1324b(2)(6),
document abuse is a form of citizenship status and nationd origin discrimination. OCAHO only has
juridiction over citizenship satus discrimination claims againg protected individuas. See 8 U.S.C. 8
1324b(a)(1). Because Complainant is not a protected individud, | lack subject matter jurisdiction over
her section 1324h(a)(6) citizenship Satus-based document abuse claim, and must dismissthe clam for lack
of jurisdiction.

OCAHO does not have jurisdiction over nationa origin discrimination clams where (1) the
employer employs less than four employees or (2) where the dleged violation is a cognizable Title VI
dam. Thefirg jurisdictiond bar is not an issuein this case because the parties stipulate that Respondent
employs more thanfourteen employees. See SF20. Theissueiswhether an dlegation of nationd origin-
based document abuse made pursuant to section 1324b(a)(6) isacognizable Title VIl clam. | hold that
nationa origin-based document abuseis not aform of nationd origin discrimination cognizable under Title
VII.

Firgt, section 1324b(a)(6) isaspecificimmigration law provisonrdating tothe* employer sanctions
program” enacted at section 1324a. Section 1324a(b) establishes an employment verification system
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whereby employers are required to examine certain documents to verify that an employee is not an
unauthorized dien. See 8 U.S.C. § 1324a (imposing penalties upon employerswho knowingly hirediens
who are not authorized to work in the United States). An employer violates sections 1324b(a)(6) only if
the documentary violation occurs “for purposes of satisfying the requirements of [section 1324a(b)] . .. "
8 U.SC. § 1324b(a)(6). Document abuse cases involve a narrow set of circumstances--document
requestsor refusalsmadefor the purpose of compliancewith theemployment digibility verification process.
Section 1324b(a)(6) is a gpecific, technica provison, that isintertwined with the rlated immigration laws
found at 8 U.S.C. § 1324a. Second, a comparable provisionto section 1324b(a)(6) cannot be found at
section 703 of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2. Although Respondent argues that
Title VII hasbeen interpreted expansively to cover abroad range of activities, Respondent does not cite,
and my research of Title VII case law does not reved, any ingtance of document abuse being upheld, or
evenalleged, asacause of action under section 703 of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2.

Inview of these factors, | reject Respondent’ s contention that Complainant could have pursued
her nationa origin-based document abuse claim under Title VII. | accept Complainant’s argument that
there is no remedy under section 703 of the Civil Rights Act of 1964 for “document discrimination,” see
Cbr. at 11, and hold that OCAHO has exclusive, origind jurisdiction to adjudicate this aleged nationd
origin-based violation of section 1324b(a)(6). Accord Caspi v. Trigild Corp., 7 OCAHO no. 991, 1064,
1065, 1998 WL 746000, at *1 (1998) (claims of document abuse are not within the coverage of Title
VII).

2. Ligbility for Nationa Origin-Based Document Abuse

There are two waysto violate section 1324b(a)(6). First, an employer violatesthe law by asking
an employee for more or different documents than those required by the employment digibility system
established at section 1324a for the purpose or with the intent of discriminating againgt the employee on
account of the employee s nationd origin or citizenship status. See 8 U.S.C. § 1324b(a)(6). Second, in
the course of complying with section 13243, an employer violatesthelaw by refusing to honor adocument
tendered that on its face reasonably appears to be genuine, for the purpose or with the intent of
discriminating againgt the employee on account of the employee’ snationd origin or citizenship status. See
id. Complainant aleges that Respondent has violated section 1324b(a)(6) both ways.

The Complaint aleges that Respondent refused to honor the following documents: (1) “Kansas
[.D.;” (2) “Documents faxed from INS Case Worker (Ana Mendez);” and (3) “Money Order Stub,
Notices of Action and Extenson Permits from INS” See Compl. {16a. The parties stipulate that
Complainant provided Respondent “Kansas Identification.” See SF 6(d). It isaso established that the
faxed documents congtitute afacsmile cover sheet on Catholic Charities|etterhead from AnaMendez, and
the INS Extenson Notice. See SF 6(c). Additiondly, after Complainant was fired, she provided
Respondent with a money order stub for $100 for a money order that she had filed dong with her

17



9 OCAHO no. 1085

goplication for anew EAD. See FIF, supra, at 11. Complainant also provided Respondent with an INS
Notice of Action granting Complainant TPS through July 5, 2000. Id. at 10; CX-C. In August or
September 2000, Respondent received an INS document acknowledging receipt of Complainant’s
goplication for anew EAD. Id. a 9. Thereisno evidence that any gpproved extenson permits from the
INS were presented.

INS regulations implementing the employment digibility verification sysem arefound & 8 CF.R.
Part 274a. Under the regulations, an employee may present an origina document that establishes both
employment authorization and identity, or an origind document that establishes employment authorization
and asgparate original document that establishesidentity. See 8 C.F.R. § 274a.2(b)(1)(v) (2000). When
she was hired, Complainant presented an unexpired EAD that established both employment authorization
andidentity. Seeid. at 8 274a.2(b)(1)(v)(A)(4). After July 5, 2000, Complainant provided the documents
discussed above. Only one of these documents, the Kansas Identification card, fals within the category
of documents described by theregulations. A stateissued identification card must be presented in tandem
withaseparate origina document that establishes employment authorization. Seeid. at 8 274a.2(b)(1)(v).
No such employment authorization document was provided. Additionaly, Complanant never presented
her EAD in July or August 2000. See FIF, supra, at 10. Therefore, no combination of the documents
Complainant provided establish employment digibility. Anemployer cannot honor insufficient documents.
Accordingly, Respondent did not fail to honor genuine documents.

Complainant also alleges that by specificaly requesting an EAD, Respondent violated section
1324b(a)(6) by asking for more or different documents than required to show that Complainant was
authorizedtowork. Compl. 117. Similarly, Complainant’ s posthearing brief arguesthat “[t]he graveman
[sic] of this case is that Respondent violated 8 U.S.C. § 1324b(g)(6) by requiring more and different
documents than an employer is permitted to require.” Cbr. a 12. According to Complainant, “additiona
evidence of disparate treatment” is not required. 1d. Respondent argues that, to incur liaility, “the
employer must have an intent to discriminate againg the employeg’ when it commits a documentary
violaion. Rbr. a 19 (citing Robison Fruit Ranch, Inc. v. United States, 147 F.3d 798, 801 (9™ Cir. 1998)
(“We hold that Congressintended a discrimination requirement in the 1990 statute and merely clarified the
datute to State that intent in its 1996 amendment.”)).

In establishing employment digibility, an employee may choose to present any document(s)
acceptable for establishing work digibility lised in 8 C.F.R. 8§ 274a2(b)(1)(v). See 8 C.F.R.
§ 274a.2(b)(1)(v). Accordingly, the mgority of OCAHO cases decided prior to the 1996 amendment to
section 1324b(a)(6) hold that “requests for specific documents, such as INS documents, condtitute
document abuse violations” See, e.q., United Statesv. Townsend Culinary, 8 OCAHO no. 1032, 454,
at 507, 1999 WL 1295209, at *38 (OCAHO 1999) (citations omitted). The parties stipulate that
Respondent specifically requested an INS issued EAD. SF 7. The issue, however, is not whether
Respondent violated the pre-1996 law, but rather, whether it violated amended section 1324b(a)(6).
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Asadready discussed, the amended version of section 1324b(a)(6) contains an intent requirement.
See Tadesse v. United States Postal Serv., 7 OCAHO no. 979, 636, at 940-41, 1997 WL 1051473,
at *4-5(OCAHO 1997). In Tadesse, the issueof “what condtitutes ' intent’ for the purpose of establishing
aviolationof 8U.S.C. § 1324b(a)(6), asamended” wasraised but not resolved. Seeid. at 945, * 7 (order
not a find adjudication of the meaning of “purpose’ or “intent”). The addition of the intent requirement
means that now an employer may avoid document abuse ligbility if the employer can present persuasive
evidence that its request for additional documents, or its refusa to accept verification documents that
gppear genuine on thelr face, was made for |egitimate reasons not attributable to discrimination.

Here, the overwheming evidence establishes that Respondent’ s actions were taken because of a
genuine concern that Complainant’s work authorization had terminated.  Indeed, Respondent made a
concerted effort to keep Complainant employed. First, Respondent’s agents offered Complainant
trangportation to the INS office in Kansas City to obtain any paperwork that would provide proof of
Complanant’ s digibility to work inthe United States. See FIF, supra, at 10; Tr. at 60, 66. Second, even
though Complainant’ sEAD contained an expiration date of July 5, 2000, and Respondent was hever made
aware that Complainant remained eligible to work, Complainant was not fired until approximatdy three
weeks later, July 25, 2000. See FIF, supra, a 9-10. Third, Complainant was not fired until after an INS
agent specificaly informed Respondent that Complainant wasnot eigibletowork inthe United States. See
id. at 9-10. Fourth, once Respondent learned that Complainant’s EAD was automaticaly extended if it
contained the category notations A-12 or C-19, it checked its files for a photocopy of the EAD. Seeid.
at 9. Fifth, Respondent offered to re-employ Complainant if documentation could be provided establishing
Complainant is entitled to work in the United States. Seeid.; SF 9, 10. Sixth, and findly, Respondent
offered credible testimony that Complainant was agood worker and it wanted to keep her employed. See
FIF, supra, at 9; Tr. at 44.

VI. CONCLUSON

In conclusion, there is not a scintilla of evidence demondtrating discriminatory purpose or intent.
The evidence demondtrates that Respondent continually went out of itsway to help Complainant, and gave
her every opportunity to remain employed. In this context, | find that Respondent’s request for
Complainant's EAD was not made “for the purpose or with the intent of discriminating agangt”
Complainant. Accordingly, | find that Respondent has not violated section 1324b(a)(6).
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ROBERT L. BARTON, JR.
ADMINISTRATIVE LAW JUDGE

Notice Concerning Appeal

This order condtitutesthefinal agency decision. Asprovided by statute, no later than 60 days after
entry of thisfina order, a person aggrieved by such order may seek a review of the order in the United
States Court of Appesdls for the circuit in which the violation is aleged to have occurred or in which the
employer resdes or transacts business. See 8 U.S.C. § 1324h(i); 28 C.F.R. § 68.57 (2002).



